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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

             PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                            N.I Case No: 66/13 

                U/S 138 of Negotiable Instrument Act 

                 Sri Deep Ghosh……………Complainant 

                               v. 

                 Sri Trinayan Kr Mech….……Accused 

Ld. Advocates: For Prosecution………Sri T. Paul, Ld. Advocates. 

                      For Defence……Sri S. Misra, Ld. Advocates. 

Evidence Recorded on: 15.6.15,24.8.15, 29.4.16,  

Argument heard on: 25.1.16 

Judgment delivered on: 16.2.17 

                                                    J U D G M E N T 

1. The prosecution‟s case, in nutshell, is that, the accused, Sri Trinayan Kr. 

Mech, had borrowed Rs.93000/- as loan from the complainant, Sri Deep 

Ghosh, on 17.1.13. On receipt of the loan amount, the accused had 

drawn a cheque , bearing no 818730 dtd. 22.3.13. for Rs.93000/- , 

against account no. 10501718745, maintained by the accused in SBI, 

Tezpur, in favour of the complainant. The complainant had deposited 

the cheque in his bank, in Bank of Maharashtra, Tezpur branch, vide 

account no. 68002649141, on 02.4.13. But the cheque was 

dishonoured. On  3.4.13, the bank had informed the complainant about 

the dishonor of the chque due to reason “ not arranged for”, in the 

account of the accused vide memo dtd. 03.4.13. Thereafter, legal 

notice was sent to the accused, informing him about the fact of 

dishonor and demanding repayment of his money within 15 days of 

receipt of the notice. But the accused has failed to pay the money to 

the complainant even after receipt of said notice. Hence, the case.  
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2. The complainant had filed the complaint petition in the Court on 

13.5.13. Cognizance of the offence u/s 138 of NI Act has been taken 

and summons was issued to the accused, who was allowed to go on 

bail, after his appearance in the Court. The particulars of the offence 

u/s 138 of NI Act have been explained to the accused, to which he 

pleaded not guilty and claimed to be tried. 

3. The prosecution has examined two witnesses, including the 

complainant himself, and exhibited documents in support of its case.  

The accused was examined u/s 313 Cr PC, where he has admitted that 

he had taken loan from the complainant for educational expenses of his 

daughter, and stated that he would repay the amount to the 

complainant within the month of November, 2016.The defense has 

adduced no evidence. Heard arguments. 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused had drawn the cheque, bearing no. 818730, of 

Rs.93000/- dtd. 22.3.13, on an account maintained by him in State 

Bank of India, Tezpur Branch, for payment of the said amount to the 

complainant from that account for discharge of any debt or other 

liability? 

b. Whether the accused had presented the cheuqe to his bank, Bank of 

Maharashtra, Tezpur branch, within 6 months from the date on which it 

was drawn or within the period of its validity, whichever is earlier? 

c. Whether the cheuqe was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 

e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 
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DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Deep Ghosh, in his examination in chief has stated that the 

accused had requested him to advance him loan for his treatment in 

the first and second week of January, 2013. Hence, in order to help the 

accused, he had paid an amount of Rs.93000/- on 17.1.13, as loan and 

on receipt of loan, the accused had issued an Account payee cheque, 

bearing no. 818730 dated 22.3.13 for Rs.93000/- of account 

10501718745 of SBI, Tezpur Branch. He stated that on 2.4.13, he had 

deposited the said cheque in his account with the Bank of Maharashtra, 

Tezpur Branch vide account no.68002649141. But the bank on 03.4.13, 

had informed him about the dishonor of the said cheque due to 

insufficiency of fund in the account of the accused persons, vide memo 

dtd. 03.4.13. He also stated that on 11.4.13, he had sent a notice to 

the accused through his advocate Sri T. Paul, through registered post 

with A/D, demanding refund of Rs.93000/- within 15 days on receipt of 

notice.  The accused had received the notice on  12.4.13. But the 

accused had failed to repay the money to him. He stated that the 

Supdt. of Post Offices, Tezpur, had informed his advocate, Sri T. Paul, 

vide computer generated slip, about the  delivery of Regd post notice 

dtd. 12.4.13. 

6. He stated that Ext 1 is the account payee cheque of SBI, Tezpur 

branch. Ext 1(1) is the signature of the accused, which he knows. Ext 

1(2) is his signature on backside of the account payee cheque. Ext 1(3) 

is his signature on the backside of the cheque. Ext 2 is the deposit slip 

of the account payee cheque. Ext 3 is the cheque returning memo. Ext 

4 is the advocate notice. Ext 4(1) is the postal receipt of the above 

stated Advocate‟s notice and Ext 4(2) is the computer generated postal 

report.  

7. In his cross examination, he has stated that he knew the accused, Sri 

Trinayan Kr. Mech for last four years. He stated that the accused is an 

employee of Sales Tax Department, Tezpur. He denied the suggestion 

that the accused did not take borrow Rs.93000/- from him and did not 
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give him an account payee cheque to repay the amount of Rs.93000/-

.He stated that the accused had given him account payee cheque and 

the accused had filed an application in the court that he would return 

the money. He denied the suggestion that the accused is not bound to 

repay the amount of the cheque to him.  

8. PW2, Sri Subrt Tripathi, in his examination in chief has stated that the 

account of accused Sri Trinayan Kr. Mech, bearing account 

no.10501718745, is maintained in their bank. He stated that Ext 1 is 

the cheque in the name of accused Trinayan Kr. Mech and Ext 1(1) 

signature is same as the specimen signature kept in the bank. Ext 3 is 

the cheque return memo, issued by their bank, and vide that memo, 

the cheque has been returned due to insufficient fund, citing the reason 

as „Not Arranged‟. He stated that Ext 5 is the statement of account of 

Trinayan Kr. Mech. He stated that the amount of money shown in the 

cheque was never been deposited in the bank, from 01.1.12 to 

1.1.2.13. He stated that the amount available in the account of the 

accused on the day when the cheque i.e on 3/4/13, was dishonoured 

was Rs.3041.84/-.  

9. The defense has declined to cross examine PW2.  

10. The defense had led no evidence from its side.  

 

 

APPRECIATION OF EVIDENCE 

POINT NO.1: 

11. The PW1, in his evidence has asserted that the accused had borrowed 

a sum of money amounting to Rs. 93000/- on 17.1.13. He also asserted 

that in order to repay the amount, the accused had drawn an account 

payee cheque, bearing no. 818730 dtd. 22.3.13, of Rs. 93000/- in his 

favour, from his account no. 10501718745. Ext 1, the concerned 

cheque, bears the signature of the accused, and as per the tenor of the 

cheque, it clearly shows that it is an account payee cheque, no. 

818730, issued in the name of the complainant, Sri Deep Ghosh, for 
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Rs.93000/- , against account no. 10501718745. Thus, Ext 1 supports 

the assertion of PW1. Further, the defense could not shake the veracity 

of the testimony of PW1. The defense side has simply put up a 

suggestion  that the accused did not owe Rs.93000/- to the 

complainant and he did not issue any account payee cheque. Mere 

suggestion does not create any reasonable doubt in the assertion of 

PW1. The defense side, even, did not specifically dispute that the 

signature on the cheque was not the signature of the accused. The 

evidence of PW2, makes it clear that the account no. 10501718745, is 

the account number of the accused, being maintained in SBI, Tezpur 

Branch and the signature on the cheque is that of the accused.  

12.  The acquaintance between the accused and the complainant has not 

been disputed. The acquaintance for about four years between them, 

makes it believable that the complainant would help the accused, when 

the latter was in need for money.  Furthermore, the accused, in his 

examination u/s 313 Cr PC, has admitted that he had taken loan of 

Rs.93000/- from the complainant for MBA education of his daughter. He 

has also admitted that he had drawn an account payee cheque, bearing 

no. 818730 dtd. 22.3.13 of Rs.93000/- against account no. 

10501718745, SBI, Tezpur, in favour of the complainant. The accused 

has also admitted that he did not have sufficient money in his account 

to honour the cheque.  

13. Thus, it is proved that the Ext 1 cheque was drawn by the accused in 

favour of the complainant.  

14. The above facts are sufficient to raise the presumption u/s 139 and u/s 

118 of NI Act. Hence, in the light of Sec139 and 118 of NI Act, it is 

presumed that Ext 1, cheque was given by the accused to the 

complainant  for the discharge of the debt of the amount mentioned 

therein, and it was drawn by the accused for consideration. 

15. The defense did not rebut this presumption. No evidence was adduced 

by the defense nor it could create doubt during cross examination. On 
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the other hand, the accused has admitted the debt and issuance of 

cheque in favour of the complainant, in discharge of the debt.  

16. In the light of the above, it is proved that the accused had owed a debt 

of Rs.93000/- to the complainant, which he had borrowed from him, 

and had drawn the Ext 1 cheque, of Rs.93000/- , against his account, 

maintained in SBI, Tezpur branch, in favour of the complainant, 

towards discharge of his debt. 

 

POINT NO.2: 

17. PW1, the complainant , in his evidence has stated that on 2.4.13, he 

had deposited the Ext 1, cheque in his account in the Bank of 

Maharashtra, Tezpur Branch vide account no.68002649141. This 

assertion is supported by Ext 2, which is the deposit slip, and which 

shows that the cheque of Rs.93000/- was deposited in the Bank of 

Maharashtra, Tezpur branch, in the account no. 68002649141, in the 

name of Deep Ghosh, on 2.4.13. Moreover, the defense has not 

disputed this assertion. Thus, the cheque was presented in bank on 

2.4.13, while it was being drawn on 22.3.13. Hence, it is proved that 

the Ext 1 cheque was presented within the period of validity of the 

cheque.  

POINT NO.3: 

18. PW1, in his evidence has stated that the cheque was dishonoured by 

the bank, after its presentation, on the ground that fund was not 

arranged for, as the fund was insufficient in the account of the accused 

to honour the cheque. PW2, who is an Assistnt Manager of SBI, Tezpur 

Branch, has supported the assertion that the accused had insufficient 

fund in his account, which is maintained in the SBI, Tezpur branch. In 

fact, the accused had Rs.3041.84/- in his account, on the date when 

the cheque was dishonoured. In addition, the accused has admitted in 

his examination u/s 313 Cr PC,  that he did not have sufficient money in 

his account to honour the cheque, as he had to spend money for the 

treatment of his mother. The Ext 3, cheque return memo of Bank of 
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Maharashtra, shows that the cheque was returned due to insufficiency 

of fund.  

19. Thus, it is proved that  the cheuqe was returned to the complainant by 

the bank, due to insufficiency of funds in the account of the accused to 

hounour the cheque  

 

POINT NO.4  

20. The assertion of PW1, that he had sent Ext 4, notice to the accused, 

demanding repayment of Rs.93000/- has not been disputed by the 

defense. Moreover, Ext 4(1), the postal receipt and Ext 4(2), the 

computer generated postal report, supports the fact of issuance of 

notice and receipt of notice by the accused. Furthermore, the accused, 

in his examination, u/s 313 Cr PC, has admitted that he has received 

the said notice. Ext 4 and Ext 4(1) also show that the said notice was 

sent to the accused on 11.4.13 by way of Registered Post. The cheque 

return memo was issued on 3.4.13. Hence, the notice was sent within 

30 days of the receipt of information by him from the bank regarding 

the return of the cheque as unpaid. 

 

POINT 5 

21. PW1, in his evidence has asserted that the accused has not made any 

payment of the cheque amount  even after the elapse of 15 days after 

receipt of notice. The fact that no payment was made by the accused 

has not been disputed by the defense side.  Again, the accused, in his 

examination u/s 313 Cr PC, has admitted that he could not pay the 

entire debt amount. He stated that he wanted to make part payment to 

the complainant, which the latter did not agree. In fact, he has stated 

that he would pay the amount to the complainant within November, 

2016. But, there is nothing on record to show that the accused has not 

paid any amount to the complainant till date. 
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22. Hence, it is proved that the accused had failed to make payment of the 

said amount of money to the complainant within 15 days of the receipt 

of the notice 

23. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 

138 of Negotiable Instruments Act, beyond reasonable doubt. 

Accordingly, the accused is convicted u/s 138 of Negotiable Instruments 

Act. 

24. Considering the nature of the offence , where credibility of financial  

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

25. Heard  on the point of sentence. 

26. Considering the facts and circumstances of the case and the nature of 

the offence, I sentence the accused to  pay a fine of Rs. 130000/-

(Rupees One Lakh and Thirty Thousand only), which is inclusive of the 

cheque amount and a lump sum interest amount, i/d S.I. for 5(five) 

months. The amount, if realized, shall be given to the complainant as 

compensation.  

27. The judgment is pronounced in the open court on this  16th    of 

February, 2017. The judgment is prepared under my hand and seal of 

this Court. 

28.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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